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Agenda Item 8  

 

Special Resolution Amendments to the BlakDance Constitution 

Explanatory Note 

 

Introduction 

 

The Board of BlakDance Australia Limited (“BlakDance”) proposes a Special Resolution 

to adopt an amended constitution of the organisation, a copy of which has been 

attached to this notice and is referred to as the ‘proposed BlakDance constitution’. 

 

Background 

 

In 2010 BlakDance was incorporated under the Corporations Act 2001 (Cth). BlakDance 

adopted a foundation constitution which set out the general rules for organisations. The 

rules were not purpose built for BlakDance, and it was always the intention that they be 

reviewed. 

 

Since 2010, BlakDance has been through a period of transformation and has developed 

as an organisation. BlakDance seeks to change the constitution to: 

• refine the objectives of the organisation to reflect new priorities of the organisation 

and its status as a charity; 

• strengthen control by First Nations people, Aboriginal and Torres Strait Islanders; 

• ensure the constitution is clear and easy to understand in terms of rules and 

responsibilities; and 

• build transparency and equity in the organisation’s processes. 

 

BlakDance engaged Indigenous commercial law firm Terri Janke and Company to 

develop amendments to the constitution based on the BlakDance cultural guidance 

goals and which met the needs of BlakDance both now and in the future. Terri Janke 

and Company held consultations with the Board, staff and BlakDance Elders and 

Peers at an all-day governance workshop on the 17 October 2017. The proposed 

BlakDance constitution is being recommend by the BlakDance board for adoption by 

members of BlakDance.  

 

 

The proposed BlakDance constitution 

 

The changes are in two main areas: 
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1. Objects 

Changes to the objects clause to reflect the NIDF goals and strategic planning, including 

work done with Tristan Schultz. 

 

2. Procedural 

These changes are made to clarify processes for better cultural governance. They 

include: 

• Membership categories of BlakDance to be Aboriginal and Torres Strait 

Islander people and organisations and affiliate members; 

• Directors to serve for a term of 3 years; 

• Directors to serve a maximum of 3 terms (9 years); 

• Maximum number of Directors is 7; 

• Removal of Directors’ power to appoint Alternate Directors; 

• Increase of quorum at a general meeting to five (5) Members; and 

• Updated service of notice processes to allow for electronic service. 

 

The proposed changes are in the Schedule 1, pages 3-14 of this document.  

In Schedule 2, pages 15-17, there is an explanatory table of the changes. 

 

For the full revised version of the constitution see Attachment A. For a full version of the 

current constitution, see Attachment B.  

 

Recommendation 

 

The Board of BlakDance recommends that members approve and adopt the proposed 

BlakDance constitution (see Schedule 1). 

 

Resolution  

 

1. The members at the AGM approved and adopted the proposed amendments to 

the BlakDance Constitution.
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Schedule 1: Proposed Amendments 

The proposed changes are as follows: 

 

Replace clause 1.1 with the following: 

1. Preliminary 

1.1. In this Constitution, unless the contrary intention appears: 

‘ACNC Act’ means the Australian Charities and Not-for-profits Commission Act 2012 

(Cth) as modified or amended from time to time and includes any regulations made 

under that Act and any exemption or modification to that Act applying to the Company. 

‘Affiliate Member’ means a member under clause 6. 

'Auditor' means the Company's auditor. 

'business day' has the same meaning as in the Corporations Act 2001. 

'Company' means BlakDance Australia Limited A.C.N. 146 102 758. 

'Constitution' means the constitution of the Company as amended from time to time. 

'Corporations Act' means the Corporations Act 2001 (Cth) as modified or amended from 

time to time and includes any regulations made under that Act and any exemption or 

modification to that Act applying to the Company. 

'Director' includes any person occupying the position of director of the Company. 

'Directors' means all or some of the Directors acting as a board. 

 'Member' means a member under clause 5. 

'Office' means the Company's registered office. 

'Register' means the register of Members of the Company. 

'registered address' means the last known address of a Member as noted in the 

Register.  

'Representative' means a person appointed as such under clause 9. 
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'Seal' means the Company's common seal (if any). 

'Secretary' means any person appointed by the Directors to perform any of the duties of 

a secretary of the Company and if more than one person is appointed, any one or more 

of those persons. 

 

Replace Clause 3 with the following: 

3. Objects 

3.1. The objects of the Company are: 

a) To be the peak body and advocate for Aboriginal and Torres Strait Islander 

dance in Australia and internationally. 

b) To connect Aboriginal and Torres Strait Islander choreographers and dancers 

with the market; and to actively cultivate participation, enjoyment, employment 

and presentation opportunities for Aboriginal and Torres Strait Islander 

choreographers and dancers, both in Australia and internationally; 

c) To produce programs and events that enable Members to engage with the 

sector;  

d) To grow the dance sector, including industry, develop new markets by exploring 

new opportunities and learning from local and global best practice; 

e) To capture live dance, interviews and stories to archive and showcase Aboriginal 

and Torres Strait Islander dance; 

f) To incorporate Aboriginal and Torres Strait Islander cultural knowledge into the 

Company’s governance and role model best practice protocol; and 

g) To safeguard, maintain, innovate and preserve Aboriginal and Torres Strait 

Islander cultural expression, contemporary expression, knowledge and 

intellectual property. 

3.2. The Company may only exercise the powers in section 124(1) of the Corporations 

Act to: 

a) carry out the objects in this clause 3; and 

b) do all things incidental or convenient in relation to the exercise of power under 

clause 3.2(a). 
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Replace Clause 4 with the following: 

4. Not-for-profit 

4.1. The company must not distribute any income or assets directly or indirectly to its 

members, except as provided in clauses 4.2 and 57. 

4.2. Clause 4.1 does not stop the company from doing the following things, provided they 

are done in good faith: 

a) paying a member for goods or services they have provided or expenses they 

have properly incurred at fair and reasonable rates, or 

b) making a payment to a member in carrying out the company’s charitable 

purpose(s). 

 

Replace Clause 5 with the following: 

5. Membership - Admission 

5.1. Members of the Company must be: 

(a) Aboriginal or Torres Strait Islander individuals; or 

c) Organisations or corporations which are Aboriginal or Torres Strait Islander-owned 

and/or controlled. 

5.2. Applications for membership of the Company must be in writing, signed by the 

applicant and in a form approved by the Directors in their absolute discretion. 

5.3. The Directors will consider each application for membership at the next meeting of 

Directors after the application is received.  In considering an application for 

membership, the Directors may, in their absolute discretion: 

(a) accept or reject the application; or 

(b) ask the applicant to give more evidence of eligibility for membership. 

5.4. If the Directors ask for more evidence under clause 5.3(b), their determination of the 

application for membership is deferred until the evidence is given. 

5.5. The Directors do not have to give any reason for rejecting an application for 

membership. 
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5.6. The company must establish and maintain a register of members.  The register of 

members must be kept by the secretary and must contain: 

5.6.1. for each current member: 

a) name; 

b) address; and  

c) date the member was entered on to the register. 

5.6.2. for each person who stopped being a member in the last 7 years: 

a) name; 

b) address; and  

c) dates the membership started and ended. 

5.7. As soon as practicable following acceptance of an application for membership, the 

Secretary will send the applicant written notice of the acceptance and request 

payment of the applicant's entrance fee and first annual subscription, subject to 

clause 7.1. 

5.8. Subject to clause 5.9, an applicant for membership becomes a Member when they 

are entered on the register of members. 

5.9. If the entrance fee and first annual subscription of an applicant for membership is not 

paid within 30 days after the date the applicant is notified of acceptance of their 

application for membership, the Directors may cancel their acceptance of the 

applicant for membership of the Company. 

5.10. The rights and privileges of every Member are personal to each Member and are not 

transferable by the Member's own act or by operation of law. 

 

Insert new clause 6: 

6. Membership – Affiliate Members 

6.1. Organisations or corporations which are not Aboriginal or Torres Strait Islander-

owned and/or controlled may apply to become affiliate members of the Company. 
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6.2. Affiliate members have the right to receive notice of meetings, to attend and to 

speak, but do not have the right to vote or to nominate persons for election as 

Directors. 

6.3. A Representative of an affiliate member may not be a Director or office-bearer of the 

Company. 

 

Replace old clause 6 (new clause 7) with the following: 

7. Membership - Subscriptions 

7.1. The Directors may determine the entrance fee and annual subscription payable by 

each Member or each category of Member. 

7.2. The annual subscription period will commence on the First day of July of each year, 

and the annual subscription will be due in advance within 30 days of this date. 

7.3. The first subscription payable by persons who consented to become Members in the 

application for the Company's registration will be payable within 30 days of the date 

from which subscriptions are determined by the Directors. 

7.4. The Directors may determine that any Member admitted to membership in the 

second half of any subsequent year will pay only one-half of the annual subscription 

until that Member's next annual subscription falls due. 

7.5. If a Member does not pay a subscription within 30 days after it becomes due the 

Directors: 

a) will give the Member notice of that fact; and 

b) if the subscription remains unpaid 21 days from the date of that notice, 

may declare that Member's membership forfeited. 

 

Insert new clause 10 and 11: 

Dispute resolution and disciplinary procedures  

10. Dispute resolution  
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10.1. The dispute resolution procedure in this clause applies to disputes (disagreements) 

under this constitution between a member or director and: 

a) one or more members; 

b) one or more directors, or 

c) the company. 

10.2. A member must not start a dispute resolution procedure in relation to a matter which 

is the subject of a disciplinary procedure under clause 11 until the disciplinary 

procedure is completed. 

10.3. Those involved in the dispute must try to resolve it between themselves within 14 

days of knowing about it. 

10.4. If those involved in the dispute do not resolve it under clause 10.3, they must within 

10 days: 

a) tell the directors about the dispute in writing; 

b) agree or request that a mediator be appointed; and 

c) attempt in good faith to settle the dispute by mediation. 

10.5. The mediator must: 

a) be chosen by agreement of those involved, or 

b) where those involved do not agree: 

i. for disputes between members, a person chosen by the directors, or 

ii. for other disputes, a person chosen by either the Commissioner of the 

Australian Charities and Not-for-profits Commission or the president of the 

law institute or society in the state or territory in which the company has its 

registered office. 

10.6. A mediator chosen by the directors under clause 10.5(a)(i):  

a) may be a member or former member of the company; 

b) must not have a personal interest in the dispute; and 

c) must not be biased towards or against anyone involved in the dispute. 

 

10.7. When conducting the mediation, the mediator must: 

a) allow those involved a reasonable chance to be heard; 

b) allow those involved a reasonable chance to review any written statements; 

c) ensure that those involved are given natural justice; and 

d) not make a decision on the dispute.  
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11. Disciplining members 

11.1. In accordance with this clause, the directors may resolve to warn, suspend or expel a 

member from the company if the directors consider that: 

a) the member has breached this constitution, or  

b) the member’s behaviour is causing, has caused, or is likely to cause harm to the 

company.  

11.2. At least 14 days before the directors’ meeting at which a resolution under clause 

11.1 will be considered, the secretary must notify the member in writing: 

a) that the directors are considering a resolution to warn, suspend or expel the 

member 

b) that this resolution will be considered at a directors’ meeting and the date of that 

meeting 

c) what the member is said to have done or not done  

d) the nature of the resolution that has been proposed, and 

e) that the member may provide an explanation to the directors, and details of how 

to do so. 

11.3. Before the directors pass any resolution under clause 11.1, the member must be 

given a chance to explain or defend themselves by: 

a) sending the directors a written explanation before that directors’ meeting, and/or 

b) speaking at the meeting. 

11.4. After considering any explanation under clause 11.3, the directors may: 

a) take no further action; 

b) warn the member; 

c) suspend the member’s rights as a member for a period of no more than 12 

months; 

d) expel the member; 

e) refer the decision to an unbiased, independent person on conditions that the 

directors consider appropriate (however, the person can only make a decision 

that the directors could have made under this clause); or 

f) require the matter to be determined at a general meeting. 

11.5. The directors cannot fine a member. 

11.6. The secretary must give written notice to the member of the decision under clause 

11.4 as soon as possible. 
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11.7. Disciplinary procedures must be completed as soon as reasonably practical. 

11.8. There will be no liability for any loss or injury suffered by the member as a result of 

any decision made in good faith under this clause. 

 

Replace Clause 14 ‘Quorum’ with the following: 

14. Quorum 

14.1 No business may be transacted at a general meeting unless a quorum of Members 

is present when the meeting proceeds to business. 

14.2 A quorum of Members is 5 Members. 

14.3 If a quorum is not present within 30 minutes after the time appointed for a general 

meeting: 

a) if the general meeting was called on the requisition of Members, it is 

automatically dissolved; or 

b) in any other case: 

i. it will stand adjourned to the same time and place seven days after the 

meeting, or to another day, time and place determined by the Directors: and 

ii. if at the adjourned general meeting a quorum is not present within 30 

minutes after the time appointed for the general meeting, the general 

meeting is automatically dissolved. 

14.4. If the Company has only one Member, the Company may pass a resolution by the 

Member recording it and signing the record. 

 

Amend heading of Clause 15 as follows: 

15. Chairperson of a general meeting 

 

Deleted Clauses 29 - 34 and replace with the following: 

Board of Directors 
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29. Number of Directors 

29.1 The company must have at least 3 but no more than 7 Directors. 

30.  Directors must have appropriate expertise 

30.1 The Directors must collectively possess an appropriate understanding of the Indigenous 

dance sector, and must collectively possess an appropriate balance of expertise, including but 

not limited to: 

a) experience in financial, regulatory or technical matters; and 

b) having cultural or other interests relevant to the oversight of an Indigenous 

organisation that advocates for Indigenous dance. 

31. Composition of Board 

31.1 The Board shall consist of: 

a) up to five (5) Directors elected by Members at a general meeting under clause 

32.1; and 

b) up to an additional two (2) Directors appointed under clause 31.2. 

31.2 The Board (by simple majority) may from time to time appoint up to two (2) additional 

Directors who are recognised experts in any field of expertise referred to in clause 30.1. Any 

such appointed Director shall not hold office for more than three (3) years, but is eligible for 

reappointment, subject to clause 34.1. 

32. Election and appointment of Directors 

32.1 Apart from the directors appointed under clause 31.1(b), the members may elect a 

director by a resolution passed in a general meeting.  

32.2 Each of the directors must be appointed by a separate resolution, unless: 

a) the members present have first passed a resolution that the appointments may 

be voted on together, and 

b) no votes were cast against that resolution. 

32.3 A person is eligible for election as a director of the company if they: 

a) are a member of the company, or a representative of a member of the company 

(appointed under clause 9); 

b) are not ineligible to be a director under the Corporations Act or the ACNC Act; 

and 
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c) if they, or another Member, leave a written notice at the Office at least 30 days 

before the general meeting, which:  

i. states the name of the person who is nominated as a candidate for the office of 

Director; and 

ii. gives the nominated person’s signed consent to act as a Director of the 

company. 

32.4 A person who was previously elected as a Director at a general meeting and has been a 

director since that meeting is eligible for re-election and does not need to comply with 

clause 32.3(c). 

32.5 A person who was appointed to the Board under clause 31.2 and who is otherwise 

eligible for election under clause 32.3 does not need to comply with clause 32.3(c). 

32.6 The company must send all Members a written notice referring to all Director vacancies 

and each candidate for election at least seven (7) days before every general meeting at 

which an election of a Director will take place.  

32.7 The directors may appoint a person as a director to fill a casual vacancy if that person: 

a) is a member of the company, or a representative of a member of the company 

(appointed under clause 9); 

b) gives the company their signed consent to act as a director of the company; and 

c) is not ineligible to be a director under the Corporations Act or the ACNC Act.   

 

33. Removal of Directors 

33.1 If the conduct or position of any Director is such that continuance in office appears to 

the majority of the Directors to be prejudicial to the interests of the Company, a majority 

of Directors at a meeting of the Directors specifically called for that purpose may 

suspend that Director. 

33.2 Within 14 days of the suspension, the Directors must call a general meeting, at which 

the Members, by general resolution, may either: 

a) confirm the suspension and remove the Director from office; or 

b) annul the suspension and reinstate the Director. 
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34.1 A director is appointed for a term of three (3) years. 

34.2 Other than a director appointed under clause 32.7, a director’s term of office starts at 

the end of the annual general meeting at which they are elected and ends at the end of 

the annual general meeting at which they retire.  

34.3 At each annual general meeting any director appointed by the directors to fill a casual 

vacancy must retire. 

34.4 A director may not hold office for more than three (3) terms (9 years).  

 

Replace clause 54 with the following: 

54. Notice to members  

54.1 Written notice or any communication under this constitution may be given to a member: 

a) in person 

b) by posting it to, or leaving it at the address of the member in the register of 

members or an alternative address (if any) nominated by the member for service 

of notices 

c) sending it to the email or other electronic address nominated by the member as 

an alternative address for service of notices (if any) 

d) sending it to the fax number nominated by the member as an alternative address 

for service of notices (if any), or 

e) if agreed to by the member, by notifying the member at an email or other 

electronic address nominated by the member, that the notice is available at a 

specified place or address (including an electronic address). 

54.2. If the company does not have an address for the member, the company is not required 

to give notice in person. 

54.3. A notice: 

a) delivered in person, or left at the recipient’s address, is taken to be given on the 

day it is delivered 

b) sent by post, is taken to be given on the third day after it is posted with the 

correct payment of postage costs 

c) sent by email, fax or other electronic method, is taken to be given on the 

business day after it is sent, and 
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d) given under clause 62.1(e) is taken to be given on the business day after the 

notification that the notice is available is sent. 

 

Replace Clause 57 and insert new Clause 58: 

Winding up 

57. Surplus assets not to be distributed to members 

If the company is wound up, any surplus assets must not be distributed to a member or a 

former member of the company, unless that member or former member is a charity 

described in clause 58.1. 

58. Distribution of surplus assets 

58.1. Subject to the Corporations Act and any other applicable Act, and any court order, 

any surplus assets that remain after the company is wound up must be distributed to 

one or more charities: 

a) with charitable purposes similar to, or inclusive of, the purposes in clause 3, and  

b) which also prohibit the distribution of any surplus assets to its members to at 

least the same extent as the company. 

58.2. The decision as to the charity or charities to be given the surplus assets must be 

made by a special resolution of members at or before the time of winding up.  If the 

members do not make this decision, the company may apply to the Supreme Court 

to make this decision.  

 

Insert new clause 60: 

60. Amending the Constitution 

60.1. Subject to clause 60.2, the members may amend this constitution by passing a 

special resolution. 

60.2. The members must not pass a special resolution that amends this constitution if 

passing it causes the company to no longer be a charity. 
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Schedule 2: Explanation of Proposed Changes 
 

Clause Reason for changing Changes explained 

3 - Objects BlakDance has done strategic planning, culminating in a 
refining of the purpose of the organisation in line with the 
NIDF goals and work with Tristan Schultz. The objects 
clause now needs updating. 
Parts of the objects clause are outdated, particularly 3(e) 
which refers to BlakDance’s relationship with Ausdance, 
and 3(f) which makes it a purpose of the company to 
create and provide teaching materials for distribution 
through the Australian education system. 

Objects updated to reflect BlakDance goals.  

4 - Not-for-profit Registered charities must show that they operate on a not-
for-profit basis.  
 
This clause needs to be updated to simpler language to 
make it clearer. 

The company must not distribute any income or assets 
directly or indirectly to its members. Any profits must be 
directed back into achieving the purpose of the charity. 
 
The company cannot operate for the profit, personal gain 
or other benefit of certain people, such as its Members or 
Directors. A Member may be paid provided it is done in 
good faith for services rendered, or in carrying out the 
charitable purposes of the organization. 

5 - Membership It is not a specific requirement that Members must be 
Aboriginal or Torres Strait Islander. 

Categories of Membership created.  
1. Aboriginal and Torres Strait Islander Members; full 

voting rights. 
2. Affiliate Members; no voting rights but may attend 

and speak at general meetings. 
 
BlakDance must keep a register of Members. 
Applicants for Membership become a Member when they 
are entered on the register of Members. 

6 - Subscription 
and Entrance Fee 

The Constitution states that the entrance fee is $10.00 
until otherwise determined. This needs to be updated as 
BlakDance has not been charging an entrance fee to 
Members. 

The Directors may determine the entrance fee and annual 
subscription payable by each Member or category of 
Member. 
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8 - Powers of 
attorney 

This clause is outdated. It allows a Member to execute a 
document or do an act through an attorney, including acts 
which might affect the company. It should be removed. 
Members are still able to appoint someone to act on their 
behalf via a proxy.  

Clause deleted. 
Delete references to “attorney” from clauses 12, 21, 25-
28, 49. 

14 - Quorum BlakDance is a growing organisation and now has more 
Members. There needs to be a greater quorum to reflect 
the larger Membership base. 

Quorum increased to 5 Members. 

15 - Chairperson Clause 15 relates to the Chairperson of a general meeting, 
but the heading is “Chairperson”. It causes confusion as to 
whether the Chairperson of a general meeting and the 
Chairperson of the Board are the same. 

Amend heading to “Chairperson of a general meeting” 

22 -Offensive 
material 

Clause 18 states that a person may be refused admission 
to a general meeting if they are carrying offensive material 
which the Chairperson considers dangerous. Clause 22 is 
a repeat of clause 18.  

Clause deleted 

24 - Objections Minor grammatical and spelling mistakes Clause amended; insert “a” before phrase “general 
meeting” in clause 24.1; change word “disavow” to 
“disallow” in clause 24.3. 

29 - Number of 
Directors 

The Constitution currently allows for 10 Directors; this is 
too many and is not suitable for good governance.  

Delete clauses 29 - 34 and insert new “Directors” 
section 
 
Number of Directors decreased to 7. 
Directors may be appointed for a term of three (3) years.  
A Director may not serve more than 3 terms (9 years as 
Director). 
 
Members may elect up to five (5) Directors by resolution 
passed at a general meeting.  
 
The Board may appoint an additional two (2) Directors to 
fulfill the necessary skills required by a Board. 
 
Update language of the clause and make section easier 
to understand. 

32 - Retirement of 
Directors 

Clause 32 requires Directors to retire after every year (that 
is, they serve a 1-year term). This is not enough time to be 
effective in governance. It is regular practice in charities 
and not for profits for Directors to serve a 3-year term.    
 
Clause 32.3 does not say how many terms a Director may 
serve for before they are ineligible for re-election. The 
clause contains the letter ‘X’ instead of a number. 

33 - Filling 
vacated office 

Clause 33 outlines the process by which a Director is 
elected. The language is confusing, and it does not clearly 
state the process for Election of Directors.  

34 - Nomination 
of Director 

This clause outlines who is eligible to be a Director and the 
nomination process they must go through. It uses 
confusing language and is unclear.  
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41 - Alternate 
Directors 

This clause is outdated and allows Directors to appoint a 
person to do their job as a Director for a period of time.  

Clause deleted 

44 - Delegation Currently, Directors are not paid. BlakDance wishes to be 
able to pay a fee to non-Director Members who are part of 
a committee. 

Amend heading to “44. Delegation to a Committee” 
 
Insert new clause 44.7 “Directors may appoint non-
Director committee members.” 
 
Insert new clause 44.8 “Non-Director committee members 
may be paid sitting fees.” 

54 - Service of 
notices 

The language is outdated and refers to old technology. Notice may be given in person, by posting, by sending to 
an email address nominated by the Member, by fax, or as 
agreed upon by the Member. 
 
Notice will be taken to have been given: 
If in person, on the day it is delivered; 
If by post, 3 days after it is posted correctly; 
If by email or online, the business day after it is sent. 

57 - Winding up This clause needs to be updated to simpler language to 
make it clearer. 

If the company is wound up, surplus assets must be 
distributed to a charity with similar purposes to those of 
BlakDance and prevents the distribution of surplus assets 
to Members.  

New - changing 
the constitution 

The Constitution does not provide for how it may be 
changed. 

The Constitution may only be changed by the Members 
passing a special resolution to change it. 

New - dispute 
resolution 

The Constitution does not have any dispute resolution 
clauses. 

Insert new clause 10 - dispute resolution procedure which 
requires those involved to first attempt to resolve the 
dispute within 14 days. If not, they must notify the 
Directors in writing about the dispute, agree to or request 
mediation, and attempt in good faith to solve the dispute. 

New - disciplining 
Members 

The Constitution has no provisions relating to when a 
Member may be disciplined and the procedure to be 
followed. 

Insert new clause 11 - Directors may resolve to warn, 
suspend, or expel a Member from the Company if they 
breach the constitution or if their behavior is causing, has 
caused, or is likely to cause harm to the company. The 
Directors must follow a procedure and give the Member a 
chance to explain themselves at a Directors meeting. 

 

 


